
IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT 
IN AND FOR PALM BEACH COUNTY, FLORIDA 

  
 
DAVID W. ROBERTS; and      Case No.  2009CA040545    
ROYAL PALM PROPERTIES, LLC;    Civil Division:  AI  
 Plaintiffs, 

                       
v.        
 
CHRISTIE’S GREAT ESTATES, INC., 
n/k/a Christie’s International Real Estate, Inc., 
a Florida corporation; RICK S. FELBERBAUM, 
individually; and FELBERBAUM & ASSOCIATES, 
P.A., a Florida corporation;  

Defendants. 
____________________________________________/ 
 

ORDER DENYING DEFENDANT, CHRISTIE’S GREAT ESTATES, INC.’S,  

MOTION FOR PROTECTIVE ORDER ON ESI DISCOVERY 

 

 THIS MATTER came before the Court on Defendant Christie’s Great Estates, Inc., 

(“CIRE”)’s Motion for Protective Order (“Motion”) filed on July 9, 2015.  The Court has 

carefully considered the Motion, Plaintiffs’ Response, the testimony presented during the 

evidentiary hearing on August 18, 2015 hearing, along the argument of counsel, and is otherwise 

fully advised in the premises. 

I.  STATEMENT OF THE CASE AND FACTS 

 The instant case involves an action against Defendants CIRE; Rick S. Felberbaum; and 

Felberbaum & Associates, P.A. alleging false or misleading advertising, trade libel, and 

defamation.  As relevant to the instant Motion, Plaintiffs’ claims involve electronic 

communication regarding allegedly defamatory statements.  As part of the discovery process, on 

January 3, 2012, Plaintiffs requested documents including, inter alia, electronically stored 

information (“ESI”) such as e-mails.  Litigation regarding this request spanned over two years 

and resulted in Plaintiffs filing a Second Request for Production on November 6, 2014.  On 
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February 10, 2015, this Court entered an Order compelling CIRE to produce ESI dating from 

2006 to 2012.  The parties dispute the extent to which CIRE complied with this Order, but do not 

dispute that ultimately on June 9, 2015, CIRE provided a large amount of e-mails and documents 

to Plaintiffs.  Upon examination of the materials provided on June 9, 2015, Plaintiffs now seek 

additional ESI discovery, claiming that upon subsequent review of the June 9, 2015 production, 

CIRE failed to properly comply with this Court’s February 10, 2015 Order.  

 On July 9, 2015, CIRE filed the instant Motion, arguing that it has previously “produced 

all reasonably accessible and responsive ESI . . . and therefore production would not be 

reasonably accessible due to undue burden or cost under Fla. R. Civ. P. 1.280(d).”  Plaintiffs 

filed a Response on August 14, 2015.  The Court held an evidentiary hearing on the Motion on 

August 18, 2015.1  During the hearing, the Court heard the testimony of Plaintiffs’ ESI expert 

witness, John Jorgensen.  The Court finds Mr. Jorgensen to be highly qualified in the area of ESI 

discovery and further determines that his testimony is credible.  The Court has also reviewed the 

deposition testimony of Ms. Gluck and Mr. Hamm.  

II.  LEGAL ANALYSIS AND RULINGS  

 Plaintiffs seek to discover certain ESI, including emails, dated from 2006 to 2012.  CIRE 

seeks a protective order pursuant to Florida Rule of Civil Procedure 1.280(d) to prevent further 

ESI discovery.  Rule 1.280(d) provides: 

(1) A person may object to discovery of electronically stored information from 
sources that the person identifies as not reasonably accessible because of burden 
or cost.  On motion to compel discovery or for a protective order, the person from 
whom discovery is sought must show that the information sought or the format 
requested is not reasonably accessible because of undue burden or cost.  If that 
showing is made, the court may nonetheless order the discovery from such 

                                                 
1 As both sides acknowledged  in their papers and during the evidentiary hearing, no Florida appellate court has 

addressed a Motion for Protective Order based upon undue burden or cost pursuant to Fla. R. Civ. P. 1.280(d).  
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sources or in such formats if the requesting party shows good cause.  The court 
may specify conditions of the discovery, including ordering that some or all of the 
expenses incurred by the person from whom discovery is sought be paid by the 
party seeking the discovery. 
 
(2) In determining any motion involving discovery of electronically stored 
information, the court must limit the frequency or extent of discovery otherwise 
allowed by these rules if it determines that (i) the discovery sought is 
unreasonably cumulative or duplicative, or can be obtained from another source 
or in another manner that is more convenient, less burdensome, or less expensive; 
or (ii) the burden or expense of the discovery outweighs its likely benefit, 
considering the needs of the case, the amount in controversy, the parties' 
resources, the importance of the issues at stake in the action, and the importance 
of the discovery in resolving the issues. 
 

CIRE argues further discovery of ESI would be unduly burdensome and costly and that a 

protective order is necessary to prevent further discovery.  Because of the absence of any  

Florida case authority interpreting Rule 1.280(d) exists, a discussion of the Rule is necessary 

before resolving CIRE’s Motion. 

A. Florida Rule of Civil Procedure 1.280(d) Allows for a Protective Order for ESI 

Discovery that is Overly Costly. 

 

 CIRE argues Rule 1.280(d) allows for a protective order from ESI discovery based on 

cost alone.  A survey of the Rule itself along with analogous case law confirms CIRE’s 

argument.  Rule 1.280(d) specifically states a protective order may be appropriate if “the 

information sought or the format requested is not reasonably accessible because of undue burden 

or cost.”  (emphasis added).  Under the Rule’s plain terms, a protective order preventing ESI 

discovery may issue on the basis of either undue burden “or” cost, thereby allowing a party to 

seek a protective order preventing ESI discovery based solely on cost.  While no Florida cases 

have addressed this Rule, review of federal case law on the analogous federal rule is instructive 

to the Court’s analysis.  
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 Federal Rule of Civil Procedure 26(b)(2)(B) provides “[a] party need not provide 

discovery of electronically stored information that the party identifies as not reasonably 

accessible because of undue burden or cost.”  (emphasis added).  Similar to Rule 1.280(d) in 

Florida, the federal rule also allows for a party who objects to ESI discovery on grounds of 

undue burden or cost to nonetheless disclose ESI when the requesting party has shown “good 

cause.”  Fed. R. Civ. P. 26(b)(2)(B).  Federal case law has established when discovery of ESI is 

so burdensome that a protective order is proper.  For example, in Rodriguez-Torres v. 

Government Development Bank of Puerto Rico, the U.S. District Court for the District of Puerto 

Rico found production of ESI would cost $35,000, an amount that was so prohibitively high as to 

prevent discovery of the ESI at issue.  265 F.R.D. 40, 44 (D.P.R. 2010).  The Rodriguez-Torres 

court came to this conclusion after finding the plaintiffs had failed to show good cause by 

requesting what the court called “a fishing expedition.”  Id.  Similarly, in Zubulake v. UBS 

Warburg, LLC, the U.S. District Court for the Southern District of New York crafted a seven 

factor test for when discovery of ESI is appropriate.  217 F.R.D. 309, 322 (S.D.N.Y. 2003).  In 

that test, three of the listed factors involve considerations of the cost of discovery.2  Id.  

 Rodriguez-Torres and Zubulake illustrate that cost is an extremely relevant factor to 

consider when determining whether discovery of ESI is appropriate.  CIRE argues these cases 

counsel in favor of a protective order, as compliance with the requested discovery could cost 

well upwards of $40,000 and could involve eight days’ worth of employee efforts.  This cost and 

                                                 
2 The full seven Zubulake factors are “1. The extent to which the request is specifically tailored 
to discover relevant information; 2. The availability of such information from other sources; 3. 
The total cost of production, compared to the amount in controversy; 4. The total cost of 
production, compared to the resources available to each party; 5. The relative ability of each 
party to control costs and its incentive to do so; 6. The importance of the issues at stake in the 
litigation; and 7. The relative benefits to the parties of obtaining the information.”  217 F.R.D. at 
322. 
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effort is certainly burdensome on CIRE.  Discovery is appropriate, then, only if Plaintiffs can 

show good cause for the discovery under Rule 1.280(d)(1). 

B. Plaintiffs have Shown Good Cause Justifying Discovery Despite the Purported 

Costly Burden. 

 

 A party seeking otherwise overly burdensome ESI may still discover the information if it 

can show “good cause” justifying discovery.  Fla. R. Civ. P. 1.280(d)(1).  As detailed herein, 

Plaintiffs have satisfied the requirement of a establishing good cause by showing CIRE itself 

invited the discovery now being requested when it failed to preserve ESI after the initiation of 

this lawsuit and by failing to conduct a proper investigation the first time Plaintiffs requested 

ESI. 

 “A duty to preserve evidence can arise by contract, by statute, or by a properly served 

discovery request (after a lawsuit has already been filed).”  Royal & Sunalliance v. Lauderdale 

Marine Ctr., 877 So. 2d 843, 845 (Fla. 4th DCA 2004) (quoting Siihan v. Allstate Ins. Co., 236 

F. Supp.  2d 1303, 1309 (N.D. Fla. 2002)).  Here, ESI including emails was either deleted or 

moved off of servers during the pendency of this lawsuit.  This loss of ESI occurred after 

Plaintiffs had filed their first request to produce.  (See Resp. Ex. A).  CIRE was on notice of 

Plaintiffs’ suit and discovery request and therefore cannot complain of the costly burden of 

discovery of since-deleted ESI when this cost could have been prevented with more careful 

practices and use of a litigation hold.3  Because CIRE invited the cost of discovering since-

deleted ESI on itself, Plaintiffs have shown good cause justifying discovery under Rule 1.280(d). 

                                                 
3 The U.S. District Court for the District of Columbia came to a similar conclusion when faced 
with analogous circumstances in Disability Rights Council of Greater Washington v. Washington 

Metropolitan Transit Authority.  See 242 F.R.D. 139, 147 (D.D.C. 2007) (noting “I am anything 
but certain that I should permit a party who has failed to preserve accessible information without 
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 Plaintiffs have also shown good cause for discovery because the ESI CIRE has already 

produced is insufficient.  Of the ESI already produced, only a portion included e-mails with 

viewable attachments.  The contents of the attachments are relevant to this litigation and, as 

noted at the hearing, the lack of viewable attachments raises questions of the veracity of the 

provided discovery.  This concern is highlighted by the June 17, 2015 deposition of CIRE 

representative Lisa Gluck, who admitted that she failed to use Boolean terms in searching for 

ESI, that she was “[n]ot very familiar” with CIRE’s e-mail system, and that she had no 

experience in ESI search preservation.  (Gluck Dep. 6, 37-39, July 17, 2015).  Considering the 

testimony of Plaintiffs’ expert witness at the hearing regarding the proper techniques of 

searching for ESI, it is clear Gluck’s ESI search was insufficient in results and execution.  A 

protective order would thus be inappropriate and would reward CIRE for failing to conduct a 

proper and thorough review of its electronic data when complying with previous discovery 

requests.  Accordingly, Plaintiffs have established sufficient good cause justifying discovery of 

the information requested.   

Moreover, during the hearing CIRE conceded to allow imaging to occur.  The only issue 

remaining was the potential cost associated with imaging the ESI.  CIRE objected to Plaintiff’s 

expert’s proposed ESI protocol.  However, as indicated above, the Plaintiffs have met their 

burden to refute CIRE’s objections.  In sum, as Plaintiffs’ counsel aptly suggested at the hearing, 

CIRE’s burdensome objections were essentially “self-created”.  CIRE failed to properly preserve 

the ESI and failed to properly search their own computers for production of ESI.     

                                                                                                                                                             
cause to then complain about the inaccessibility of the only electronically stored information that 
remains”). 
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 To craft an order allowing the parties to proceed with discovery, the Court adopts the 

framework proposed by the Plaintiffs’ expert at the hearing:  

THE WITNESS: I think the best thing to do would be to take [discovery] in 
phases.  I think the first phase would be a proper imaging 
and a forensic review and ESI search of the Moeser 
computers.  That would tell us an awful lot about the e-mail 
system that was being used during that time period. 

 
THE WITNESS:        $15 to $20,000 
 
. . . 
 
THE WITNESS: [The next phase] would be to sit down with the IT 

department and come up with a network diagram as best 
they could recollect for the current system, as well as any 
previous systems that they are able to provide 
documentation from in order to identify those servers and 
storage devices that could be relative to the case.  That 
would be, depending upon the cooperation and the 
knowledge level within the company, that could be done in 
as little as two days.  It could be as many days as a week.  

 
. . . 
 
THE WITNESS: After you’ve identified what the network looked like and 

currently looks like, then typically what I would do is 
identify those servers and data repositories and data storage 
devices that should be searched.  Once you do that, you 
may go to those devices and repositories and fire them up, 
bring them on-line and see what condition they are in and 
what data they have on them. 

 If they’ve got archival data on them, that’s all the data 
you’re looking for; e-mails for the time period of interest, 
the e-mail traffic that you’re looking for, it may be a simple 
matter of conducting the search on those computers . . . . 

 
(Hr’g Tr. 68-71).4   

                                                 
4 Plaintiffs’ expert witness also noted that an additional step could be taken by which backup 
tapes could be accessed to attempt to retrieve data not located on servers or storage devices.  
(Hr’g Tr. 71).  The expert opined that this process is more intensive in terms of time and cost.  
(Id.); see also Zubulake, 217 F.R.D. at 320 (noting retrieving ESI from backup tapes is a “costly 
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 CIRE’s Motion for Protective Order as to ESI Discovery is denied despite the costly 

discovery required by the discovery request.  This is a result of CIRE’s previous inability to 

provide useful ESI and thereby creating good cause for discovery to proceed.  Accordingly, it is 

hereby, 

ORDERED that CIRE’s Motion for Protective Order is DENIED.      

DONE and SIGNED in Chambers at West Palm Beach, Palm Beach County, Florida, 

this 10th day of September, 2015.   
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and time-consuming process”).  In light of this additional burden, the Court does not adopt this 
portion of the expert’s framework. 


